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Editorial

J. Gowshall . J. Kaden . E. Liesegang . T. Schuffenecker

At the time of writing, the processes surrounding the
Community Patent Regulation have entered a new
phase of high activity. Following years of promises fol-
lowed by an equal number of years of apparently insur-
mountable obstacles, it seems that we are back in the
promises phase. The political wrangling surrounding the
Community Patent appears to have been overcome, and
we are now on to the, possibly more difficult, prac-
ticalities of the regulation.

A meeting was held on 19 May 2003 to discuss the
final version of the Community Regulation but, at the
time of writing, no such final version had appeared. Even
if the Community does agree a final form of Community
Patent Regulation, however, further obstacles still
remain in the path of the regulation.

The lesser of these obstacles is, of course, the require-
ment that all EU countries will have to change their law in
order to bring the regulation into force. This is merely a
temporal problem, there being no question that enforce-
ment of the regulation will take place in due course. The
bigger problem is, of course, whether the EPC can be
amended in the foreseeable future to incorporate the
Community Patent. The Community Patent cannot go
ahead until the EPC has been appropriately amended,
and so this would seem to be a major stumbling block.

The matter is, of course, further complicated by the
increasing addition, to the European Patent Organi-
sation, of non-EU Countries. The EU has recognised this
and is pushing for a diplomatic conference to be called as
soon as possible. Of course, calling a diplomatic con-
ference is not easy, and certainly cannot be done quickly.
Therefore, it remains to be seen whether such a diplo-
matic conference will be called in time for the EU to be
able to cause amendment of the EPC to bring the
Community Patent into being, or if enough non-EU
countries will have joined for it to be not in the overall
interest of the European Patent Organisation to amend
the EPC so as to introduce the Community Patent. By the
time this editorial been published, it is likely that matters
will be a little clearer. Not much, but a little.

As always with such political matters, there are
multiple layers of uncertainty surrounding the process,
and such layers have been increased in number by the
continuing uncertainty as to the next President of the
European Patent Office. Following the stalemate in dis-
cussions earlier this year, at the time of writing it is still
not known who will take over as President of the
European Patent Office at the end of 2003. This will,
hopefully, be cleared by the Administrative Council in
their June meeting, which looks to be an extremely busy
and intensive event!

Prochaine date limite

Nachster Redaktions-
schluss fur epi
Information

Redaktionsschluss fur die nachste
Ausgabe der epi Information ist der
14. August 2003. Die Dokumente,
die veroffentlicht werden sollen,
mussen bis zum diesem Datum im
Sekretariat eingegangen sein.

Next deadline for
epi Information

Our deadline for the next issue of epi
Information is 14 August 2003.
Documents for publication should
have reached the Secretariat by this
date.

pour epi Information

La date limite de remise des docu-
ments pour le prochain numéro de
epi Information est le 14 aoat 2003.
Les textes destinés a la publication
devront étre recus par le Secrétariat
avant cette date.
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Bericht Uber die 54. Ratssitzung in Gent
5. —6. Mai 2003

Die Sitzung wurde vom Prasidenten, Herrn Holzer,
erdffnet, der die Vertreter von 23 Landern im Rat und
die Beobachter der Lander, die bald zum Institut gehéren
werden, willkommen hieB.

Die Stimmenzahler wurden ernannt. Die Uberarbei-
tete Tagesordnung wurde mit einem zusatzlichen Punkt
21 ,Wahl eines neuen Vorstandsmitglieds fir Ungarn
und Wahl eines neuen EPPC-Mitglieds fur Belgien”
angenommen, und das Protokoll der 53. Ratssitzung
wurde ohne Anderungen angenommen. Der Prasident
berichtete Uber die einzelnen Punkte der Angelegenhei-
ten, die sich aus dem Protokoll der letzten Ratssitzung
ergaben, gefolgt von einem kurzen Uberblick Uber die
Empfehlungen, die der Vorstand seit der letzten Rats-
sitzung gegeben hat.

Dann gab der Prasident seinen Bericht, der anderswo
in dieser Ausgabe der epi Information veroffentlicht ist.
Auf den Bericht des Prasidenten folgten die Berichte des
Generalsekretdrs und des Schatzmeisters an den Rat.

PRt L
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Die internen Rechnungsprufer legten ihren Bericht vor.
Der Bericht des Schatzmeisters mit dem Haushalt 2002
wurde angenommen und der Schatzmeister und die
Ubrigen Vorstandsmitglieder wurden entlastet.

Punkt 12 der Tagesordnung wurde auf den nachsten
Tag verschoben, um ihn zusammen mit einer Prasenta-
tion von Vertretern des Europaischen Patentamts Uber
die Bewaltigung der Arbeitsbelastung im EPA zu behan-
deln.

Dann wurden die Berichte der Ausschisse entgegen-
genommen, beginnend mit dem Bericht des Disziplinar-
rates. Im Zusammenhang mit diesem Bericht tauchte die
Frage auf, ob das epi den Bereich seiner Zustandigkeit in
disziplinaren Angelegenheiten auf alle Tatigkeiten seiner
Mitglieder im IP-Bereich ausweiten oder sie auf die
Tatigkeiten der Mitglieder als Europdische Patentvertre-
ter beschranken solle. Diese Frage rief eine lebhafte
Diskussion mit Fir und Wider auf beiden Seiten hervor.
SchlieBlich schlug der Prasident vor, dass der Disziplinar-

Fotos: T. Schuffenecker
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rat die verschiedenen nationalen Vorschriften in den
Mitgliedsstaaten ermitteln, untersuchen und bewerten
und dem Rat einen Bericht zur weiteren Diskussion
vorlegen soll. Herr Duran schlug vor, vor dem Einfihren
irgendwelcher neuen Regelungen, die sich aus einem
solchen Bericht ergeben koénnten, rechtlichen Rat ein-
zuholen. Der Rat stimmte zu.

Es folgte der Bericht des Ausschusses fur berufliche
Weiterbildung. Zunachst wurde ein Bericht der Arbeits-
gruppe Statistik vorgelegt, in dem festgestellt wurde,
dass die die Prufungsergebnisse hauptsachlich beein-
flussenden Faktoren die Muttersprache des Kandidaten
sowie der Umstand ist, ob der Kandidat eine nationale
Prafung abgelegt hat oder nicht. So scheinen die Haupt-
probleme fir die Kandidaten die sprachlichen Anforde-
rungen und das Ausbildungsniveau zu sein. Um geeig-
nete Vorschlage zur Verbesserung oder Anderung der
Europaischen Eignungsprifung zu machen, schlug der
Ausschuss vor, einen oder mehrere Fachleute auf dem
Gebiet der Aus- und Weiterbildung einzubeziehen, um
die Europdische Eignungsprifung durch nationale Fra-
gebogen zu Uberprifen. Der Rat stimmte ab und war
sich darlber einig, die derzeitigen Untersuchungen fort-
zusetzen und auch eine Uberpriifung durch Fachleute
von auBen anzufordern.

Dann wurden dem Rat die Berichte der Schriftleitung,
des EPA-Finanzausschusses, des OCC und des epi-Fi-
nanzausschusses vorgelegt. Eine Zusammenfassung die-
ser Berichte ist an anderer Stelle in dieser Ausgabe der
epi Information veréffentlicht.

AnschlieBend besprach der Rat ein vom EPPC vor-
gelegtes vorlaufiges Positionspapier zum Gemein-
schaftspatent. Der Rat diskutierte darlber, ob das epi
zur neuen Gemeinschaftspatentregelung ein Positions-
papier schicken sollte. Der Rat beschloss, dass der EPPC
das vorldufige Positionspapier Uberarbeiten und den
Ratsmitgliedern einen Entwurf zur Diskussion vorlegen
soll. Dann schloss der Prasident die Sitzung fir diesen
Tag.

Der zweite Tag begann mit einer Prasentation von
Vertretern des EPA zur ,Bewaltigung der Arbeitsbela-
stung” im EPA. Den interessanten Ausflhrungen schloss

sich eine lebhafte Diskussion der Ratsmitglieder mit den
Vertretern des EPA an.

Dann fuhr der EPPC mit seinem Bericht fort und der
Diskussion des vorlaufigen Positionspapiers zur Gemein-
schaftspatentregelung fort, das Gegenstand intensiver
und mitunter heftiger Debatten war. Insbesondere
wurde die Frage der Verfahrenssprache bei Verhand-
lungen vor Gericht erdrtert, wie auch die Revision des
EPU und die Frage des Schutzes der Bezeichnung des
Europdischen Patentvertreters in den Vorschriften zur
Errichtung des Instituts.

Die Arbeitsgruppe Streitregelung war als nachstes
Inhalt einer Présentation vom Vize-Prasidenten Macchet-
ta, woran sich eine Darlegung Gber den kinftigen CEIPI/
epi-Kurs Uber Patentrechtsstreitigkeiten in Europa
anschloss. Dieser Kurs wird fur epi Mitglieder offen sein,
unabhéngig davon, ob sie die Europdische Eignungs-
prafung abgelegt haben oder nicht.

Dann wurde der Schutz von computerbezogenen
Erfindungen und Gebrauchsmustererfindungen bespro-
chen und ein epi Positionspapier zu dieser wichtigen
Angelegenheit vorgelegt. Der Rat ist der Meinung, dass
Gesetzgebung und praktische Umsetzung der Linie fol-
gen sollte, die durch die Beschwerdekammern mit dem
gut etablierten Fallrecht definiert wird.

SchlieBlich kam der Rat zur Frage des Beitritts neuer
Lander, wobei Rumanien der Européischen Patentorga-
nisation am 1.3.2003 beigetreten ist, Polen, Island,
Litauen und Lettland in Kirze beitreten werden. Die
beitretenden Lander haben alle das EPU Jahr 2000
ratifiziert.

Die Termine fur die ndchsten Ratssitzungen wurden
bestatigt, die 55. Ratssitzung wird am 20. und 21.
Oktober 2003 in Cannes stattfinden.

Der Rat wahlte dann das Vorstandsmitglied fur
Ungarn, Herrn Szentpéteri, und einige neue Ausschuss-
mitglieder.

Nach einem herzlichen Dank an die belgischen De-
legierten fir die Uberaus erfolgreiche Organisation der
54. Ratssitzung schloss der Prasident die Sitzung um
13.30 h.

Entwurf der Ratsbeschllsse, 54. Ratssitzung
Gent, 5. — 6. Mai 2003

1. Der Haushalt fr 2002 wurde genehmigt und der
Schatzmeister entlastet.

2. Der Vorstand wurde entlastet.

Der Rat genehmigte den Haushalt fiir 2003.

4. Der Rat stimmte mit 62 Stimmen dafdr, 2 Stimmen
dagegen und 7 Enthaltungen Gber die Ausgabe von
bis zu 40.000 EUR fur die Vervollstandigung der
Arbeit zur Modernisierung und Rationalisierung der
Européischen Eignungsprifung ab.

w

5. Der Rat genehmigte einstimmig die Zustandigkeit
der Schriftleitung unter folgendem Zusatz zu Punkt
4: ,Jedes Manuskript, das von Institutsmitgliedern
oder von AuBenstehenden eingereicht wird, unter-
steht fur die Veroffentlichung der Beurteilung der
Schriftleitung, unter Wahrung des Ansehens des
Instituts.”

6. Der Rat beschloss einstimmig, dass der Finanzaus-
schuss aus maximal 10 Mitgliedern ohne Vertreter
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bestehen soll, aber mit so vielen auBerordentlichen
Mitgliedern wie interessiert sind.

7. Der Rat beschloss mit 57 Stimmen dafir, 9 Stimmen
dagegen und 11 Enthaltungen, ein Positionspapier
zum Gemeinschaftspatent zu erstellen.

8. Der Rat beschloss mit 51 Stimmen dafur, 4 Stimmen
dagegen und 8 Enthaltungen, das obige epi Positi-
onspapier zum Gemeinschaftspatent abzuschicken.

9. Herr A. SZENTPETERI wurde zum Vorstandsmitglied
far Ungarn ernannt.

10. Herr P. JACQUES wurde als Ersatz fur den zurick-
getretenen Herrn E. DUFRASNE zum EPPC Mitglied
flr Belgien ernannt.

11. Herr . POWELL wurde als Ersatz fir den zuriick-
getretenen Herrn C. MERCER zum Mitglied des
Finanzausschusses ernannt.

12. Herr T. DEBLED wurde zum Mitglied des Disziplinar-
ausschusses fur Belgien ernannt, da Herr LEHERTE
(BE) Vorsitzender dieses Ausschusses geworden ist.

Report of the 54" Council Meeting in Ghent
5 -6 May 2003

The meeting was opened by the President, Mr. Holzer,
who welcomed the representatives of 23 countries in the
Council and the observers of the further countries that
would soon be joining the Institute.

The scrutineers were appointed. The revised draft
agenda was adopted with an additional Item 21 ,Elec-
tion of a new Board member for Hungary and election of
a new EPPC member for Belgium,” and the minutes of
the fifty-third Council Meeting were approved without
amendment. With regard to matters arising from the
minutes of the previous Council Meeting, there was a
report from the President on the individual issues, fol-
lowed by a brief review of the recommendations made
by the Board since the last Council meeting.

The President then presented his report, which is
published elsewhere in this edition of epi information.
Subsequent to the President's Report, the Reports of the
Secretary General and the Treasurer were also provided
to the Council.

The Internal Auditors provided their report. The Trea-
surer's Report, including the 2002 accounts was
approved, and the Treasurer and the other Board
Members discharged.

Point 12 of the Agenda was shifted to the next day to
be taken together with a presentation of representatives
of the European Patent Office concerning the mastering
of the workload in the EPO.

The reports of the Committees were then considered,
commencing with the report of the Disciplinary Com-
mittee. In the context of this report the question was
raised whether the epi should extend their scope of
disciplinary competence to all IP activities of its members
or whether it should restrict it to only activities under-
taken by members as European Patent Attorneys. This
question gave rise to a lively discussion with pros and
cons raised on both sides of the debate. Finally the
President proposed that the Disciplinary Committee shall
determine, investigate and evaluate the different
national regulations in the member states and present
a report to the Council for further discussion. Mr. Duran

suggested requesting a legal opinion before the
implementing of any new regulation that might arise
from such a report. The Council agreed.

The Professional Qualifications Committee then
reported. First a report from the Working Group on
statistics was presented, concluding that the main fac-
tors influencing the examination results are the mother
language of a candidate and whether the candidate had
taken a national examination or not. Thus the main
problems facing the candidates seem to be the language
requirements and the training levels. To make appropri-
ate proposals for improvement or amendment of the
EQE the Committee proposed engaging one or more
professionals in the field of education to review the EQE,
by means of a questionnaire on national level. The
Council voted and agreed to continue with the current
investigations and also to request a review by external
experts.

The reports of the Editorial Board, the EPO Finances
Committee, the OCC and epi Finances Committee were
then submitted to the Council. A summary of many of
these reports may be found elsewhere in this edition of
epi information.

The Council subsequently considered a preliminary
position paper on the Community Patent Regulation,
which was presented by the EPPC. The Council discussed
whether the epi should send a position paper regarding
the new Community Patent Regulation. The Council
decided that the EPPC shall revise the preliminary posi-
tion paper and provide the Council members with the
draft paper for discussion. The President then closed the
day's proceedings.

The second day started with a presentation by rep-
resentatives of the EPO relating to the ,, mastering of the
workload” in the EPO. Their interesting comments were
followed by a lively discussion between Council
Members and representatives of EPO.

The EPPC then continued to present its report and the
discussion of the preliminary position paper on the
Community Patent Regulation which proved to be the
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subject of an intense and sometimes passionate debate.
The question of language of proceedings before court
proceedings was particularly debated, as was the revi-
sion of the EPC and the question of the protection of the
title of the European patent attorney in the regulation of
the establishment of the Institute.

The working party on litigation was next the subject of
a presentation by Vice-President Macchetta, which was
then followed by a presentation on the future CEIPI/epi
course on Patent Litigation in Europe. This course will be
made available to epi members, whether or not they
have passed the EQE.

The meeting moved on to the protection of computer-
related inventions and business model inventions and an
epi position paper on this important matter was pre-
sented. The opinion of Council is that the law and

practice should follow the line defined by the Board of
Appeals in the well established case law.

Finally the attention of Council turned to the question
of accession of new countries, with the Romania having
entered the European Patent Organisationon 1. 3. 2003.
Poland, Iceland , Lithuania and Latvia are due to join
shortly. The accessing countries have all ratified the EPC
2000.

The dates of the next Council meetings were con-
firmed, with the 55 Council meeting due to take place
in Cannes on 20-21st October 2003.

The Council then elected M. Szentpéteri as Board
member for Hungary , and some new members for
Committees.

After having warmly thanked the Belgium delegates
for the very successful organisation of the 54" council
meeting, the President closed the meeting at 13:30.

Draft List of Decisions, 54" Council Meeting
Ghent, 5 - 6 May 2003

1.  The 2002 accounts were approved, and the Trea-
surer was discharged from liability.

2. The Board was discharged from liability.

3. Council approved the Budget for the year 2003.

4. Council decided on an expenditure of up to
40.0000 EUR to enable the completion of the survey
into the modernising and streamlining the EQE,
with 62 votes in favour, 2 against and 7 abstentions.

5.  Council unanimously approved the Terms of Refer-
ence of the Editorial Board with an addition to item
4, which reads: , Any item submitted by members of
the Institute or from outside shall be subject to
selection for publication by the Editorial Board,
safequarding the reputation of the Institute.”

6. Council unanimously decided that the Finance
Committee should consist of 10 members at the
most, with no substitute members, but as many
associate members as are interested.

7. Council decided on producing a position paper on
the Community Patent, with 57 votes in favour, 9
against and 11 abstentions.

8. Council decided sending the epi position paper on
the Community patent along the lines agreed upon,
with 51 votes in favour, 4 against and 8 abstentions.

9. Mr. A. SZENTPETERI was appointed Board Member
for Hungary.

10. Mr. P. JACQUES was appointed EPPC Member for
Belgium to replace Mr. E. DUFRASNE who had
resigned.

11. Mr. T. POWELL was appointed Member of the
Finance Committee to replace Mr. C. MERCER
who had resigned.

12. Mr. T. DEBLED was appointed Member of the Dis-
ciplinary Committee for Belgium since Mr. LEHERTE
(BE) was acting as Chairman of this Committee.

Compte rendu de la 54°™® réunion du Conseil
Gand, 5 - 6 Mai 2003

La session de la 54eme réunion du Conseil est ouverte
par le Président Holzer qui souhaite la bienvenue aux
représentants des 23 pays du Conseil ainsi qu'aux obser-
vateurs d'autres pays qui deviendront bientdt membres
de I'Institut.

Les scrutateurs sont désignés. L'ordre du jour révisé est
adopté avec deux points supplémentaires: ,Election
d'un membre du Bureau pour la Hongrie” et ,Election
d'un nouveau membre de I'EPPC pour la Belgique”. Le
compte rendu de la 53éme réunion du Conseil a Strat-
ford-upon-Avon est adopté sans modifications. Le rap-
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port du Président sur les différentes questions relevant de
la réunion du Conseil précédente est suivi d'un bref
compte rendu des recommandations faites par le Bureau
depuis la derniére réunion du Conseil.

Ensuite le Président présente son rapport, lequel est
publié dans ce numéro de epi Information. Suivent
ensuite les rapports respectifs du Secrétaire Général et
du Trésorier.

La présentation du rapport des Commissaires aux
comptes internes est suivie de celui du Trésorier et de
I'approbation des comptes pour I'exercice 2002. Quitus
est ensuite donné au Trésorier et aux autres membres du
Bureau.

Le point 12 de I'ordre du jour est reporté au lendemain
afin d'étre discuté a I'issue d'une présentation par des
représentants de I'OEB sur le theme ,Maitrise de la
charge de travail” a I'OEB.

Les Commissions présentent ensuite leur rapport. La
Commission de discipline souléve la question de savoir si
I'epi devrait élargir I'étendue de ses compétences en
matiere de discipline a toutes les activités de ses mem-
bres dans le domaine de la Propriété Intellectuelle, ou si
ses compétences devraient étre réduites aux activités des
membres de I'epi en leur seule qualité de mandataires
agréés aupres de I'OEB. Cette question donne lieu a une
discussion animée avec des avis pour et contre, prenant
en compte les deux aspects du débat. Le Président
conclut en proposant que la Commission de Discipline
définisse, examine et évalue les réglements nationaux
dans les divers pays membres, et présente ensuite un
rapport au Conseil afin de poursuivre la discussion. M.
Duran suggere de prendre un avis juridique avant qu'un
nouveau reglement ne soit adopté. Le Conseil approuve.

La Commission de Qualification Professionnelle pré-
sente ensuite son rapport. Les résultats du groupe de
travail sur les statistiques indiquent que les résultats de
I'examen européen de qualification (EEQ) dépendent
principalement de deux facteurs, a savoir le fait que le
candidat présente |'examen dans sa langue maternelle et
le fait de savoir s'il a déja passé un examen a un niveau
national. Les problemes principaux auxquels les candi-
dats se trouvent confrontés sont donc la connaissance
des langues et le niveau de formation préalable. Afin de
pouvoir proposer des changements et des améliorations
appropriées, la Commission propose d'engager un ou
deux spécialistes dans le domaine de I'éducation qui
examineront I'EEQ au moyen d'un questionnaire a un
niveau national. Le Conseil vote et approuve de conti-
nuer |'étude en cours et de faire appel a cet effet a des
experts externes.

Suivent ensuite les rapports du Comité de Rédaction,
de la Commission des Finances de I'OEB ainsi que celui
des Finances de I'epi. Un résumé d'une grande partie de

ces rapports est publié dans ce numéro de epi Informa-
tion.

Puis le Conseil examine une prise de position prélimi-
naire de l'epi sur le Brevet Communautaire, qui est
présentée par I'EPPC. Le Conseil discute de I'opportunité
d'adopter une prise de position sur la Réglementation du
Brevet Communautaire et décide que la prise de position
préliminaire devrait étre revue par I'EPPC et présentée au
Conseil pour discussion. Le Président cl6t la séance pour
la journée.

La seconde journée de réunion commence par une
présentation portant sur la question ,Maitrise de la
charge de travail” a I'OEB, présentée par des membres
de I'OEB. Cette intéressante présentation fait |'objet
d'une discussion animée entre les membres du Conseil
et les représentants de |'OEB.

A la suite de cette présentation, I'EPPC poursuit son
rapport et la discussion porte a nouveau sur la question
d'une prise de position sur le Brevet Communautaire,
laguelle question donne lieu a un débat animé, voire
passionné. La langue de procédure dans les procédures
devant les tribunaux, la révision de la CBE, de méme que
la protection du titre ,, European patent attorney “ dans
le réglement de création de I'Institut font I'objet d'une
vive discussion.

Le Vice-Président MACCHETTA présente ensuite les
résultats du Groupe de Travail ,, Contentieux” au Conseil.
Puis suit une bréve présentation du prochain cours CEIPI/
epi sur les procédures judiciaires en Europe. Ce cours est
accessible a tous les membres de I'epi, qu'ils soient
titulaires de I'EEQ ou non.

Les questions traitées ensuite concernent la protection
des inventions dans le domaine des programmes d'or-
dinateurs et des inventions dans le domaine de la
conduite des affaires, et une prise de position de I'epi
est présentée sur ce sujet important. L'opinion du
Conseil est que la loi et la pratique doivent suivre les
lignes définies par les Chambres de recours suivant une
jurisprudence a présent bien établie.

Puis est évoquée I'accession de nouveaux pays. La
Roumanie est devenue membre de |'Organisation euro-
péenne le Ter mars 2003. La Pologne, l'lslande, la
Lituanie et la Lettonie suivront dans un avenir proche.
Les pays qui sont devenus états membres de I'OEB ont
ratifié la CBE 2000.

Les dates des prochaines réunions du Conseil sont
confirmées. La prochaine réunion du Conseil se tiendra a
Cannes les 20-21 octobre 2003.

Le Conseil procede a I'élection d'un membre du
Bureau pour la Hongrie, M. Szentpéteri, et de quelques
nouveaux membres de commissions.

Le Président remercie chaleureusement la délégation
belge pour I'excellente organisation de la 54éme réunion
du Conseil. Le Président clot la séance a 13.30 heures.
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Projet de liste des décisions, 5

4°™M€ raunion du Conseil

Gand, 5-6 mai 2003

1. Les comptes pour |'exercice 2002 sont approuvés et
quitus est donné au Trésorier.

2. Le Bureau recoit le quitus.

Le Conseil approuve le budget pour I'année 2003.

4. Le Conseil décide de dégager une enveloppe de
40000 EUR pour continuer et mener a terme |'étude
en cours dont I'objectif est de moderniser et de
rationaliser I'Examen Européen de Qualification, par
62 votes en faveur, 2 contre, et 7 abstentions.

5. Le Conseil approuve a l'unanimité les attributions
du Comité de Rédaction, avec un ajout au point 4:
. Tout document soumis par un membre de I'Institut
ou par un tiers fait I'objet d'une sélection par le
Comité de rédaction en vue de sa publication, en
préservant la réputation de I'Institut.”

6. Le Conseil décide de fixer I'effectif de la Commis-
sion des Finances a 10 membres au maximum, sans
suppléants, mais sans limiter le nombre des mem-
bres associés.

w

7. Le Conseil décide de produire une prise de position
sur le Brevet Communautaire, par 57 votes en
faveur, 9 contre, et 11 abstentions.

8. Le Conseil décide par 51 votes en faveur, 4 contre,
et 8 abstentions d'envoyer la prise de position de
I'epi sur le Brevet Communautaire, compte tenu des
modifications décidées par le Conseil.

9. M. A. SZENTPETERI est nommé membre du Bureau
pour la Hongrie.

10. M. P. JACQUES est nommé membre de I'EPPC pour
la Belgique en remplacement de M. E. DUFRASNE
qui a démissionné.

11. M. T. POWELL est nommé membre de la Commis-
sion des Finances en remplacement de M. C. MER-
CER qui a démissionné.

12. M. T. DEBLED (BE) est nommé membre de la Com-
mission de Discipline puisque M. LEHERTE (BE) a été
élu Président de cette commission.

President's Report
(covering October 2002 to April 2003)

W. Holzer (AT)

The President reported on two seminars organised by the
EPO on the accession of Bulgaria and Romania to the EPC
in November 2002. In both seminars which took place
over several days in the capitals of the two countries
members from the EPO and epi acted as lecturers. The
President presented the epi in one of the opening
speeches. Also in November the President was invited
by the EPO to moderate an on-stage debate in the
framework of the International Symposium of the Trilat-
eral Meeting in Vienna.

Board members Mr. Terry Johnson and Mr. Laurent
Nuss represented the epi at the annual ASEAN and at an
INPI conference, respectively.

On November 21, 22 an International Forum orga-
nised by the European International Academy in cooper-
ation with the epi and the Max Planck Institute took
place in the EPO in Munich on the ,Protection of com-
puter-related and business model inventions”. The
Forum proved to be highly successful both in terms of
attendance and presentations. There were more than
400 registrants from 50 countries. The Academy pro-
duced a CD-ROM and a paper brochure of the presen-

tations, which in an updated version are now available
from the International Academy.

Still in November 2002 the Secretary General, Mr.
Baum and the President were invited in Munich by the
VPP, to a discussion with the Presidents and Vice-Presi-
dents of the VPP and the Patentanwaltskammer, respect-
ively, on topics of mutual interest, such as representation
before the courts.

In December 2002 the Working Party on Litigation
was attended by Vice-President Macchetta and the
President as observers. The December Administrative
Council meeting of the EPO in Munich in December
2002 was also attended by Vice-President Macchetta
and the President. The main topics of discussion were
inter alia the EPO President's activities report, the
setting up of the Board of the Administrative Council,
the status report of the Working Party on Litigation
(EPLA), the Implementing Regulations to the EPC (see
http://www.european-patent-office.org/epo/ca/e/
ca_002_14.htm), the adoption of the amendments to
the Rules of Procedure of the Enlarged Boards of
Appeal and last but not least Mastering the EPO
Workload.
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In January 2003, the 30" anniversary of the Finnish
Corporate Patent Agents in Industry to which the Presi-
dent was invited, also provided the opportunity to meet
with ministry representatives, together with the Finnish
Board member Mr. Kim Finnild, to discuss the situation of
the local profession as concerns training/law/examin-
ation etc. At the anniversary symposium also a round-
table on training was organised.

At the opening seminar of the Hungarian Patent
Office in Budapest, which also took place in January
2003, the President presented a paper on ,, The European
Patent System and the European patent attorneys after
the enlargement of the European Patent Convention”.

In February the users Seminar took place in the EPO
Munich on ,Mastering the Workload”. This meeting
included a number of workshops, and was followed by
an extraordinary SACEPO meeting on the project of the
extended search report. ,Mastering the Workload” will
again be discussed in the SACEPO meeting in June
(annex 6).

On March 13 the President opened together with the
president of the European Patent Office, Mr. Kober, the
epi artists' exhibition in the EPO. On March 15, the Board
meeting took place in Vienna, attended by all Board
members.

At the March Administrative Council meeting in
Munich, which was attended by Vice-President Mac-
chetta and the President, the political decision on the
Community patent was discussed and the preparations
for the election of the new president of the EPO taken.
The discussion of the new Board of the Administrative
Council after a number of interventions was deferred to
the June Administrative Council meeting. The election of
the new president was also deferred as none of the
candidates obtained the required majority of votes.

Also in March, the officers of epi and the chairman of
the PQC had a meeting with the EPO presidency. The
topics discussed inter alia were Mastering the Workload
and follow up activities, change of the examination
procedure, the Community Patent, training of European
patent attorneys, online filing, information given to
applicants by EPO, Revision of Disciplinary Regulations.
The meeting took place in a very open- minded and
informative atmosphere.

Vice-President Mercer and the President participated
in the AIPLA/FICPI Symposium in Nice on the PCT-Re-
form, where the President presented a paper on ,, Quality
of examination”. An invitation to the spring meeting of
the VPP in the beginning of May will be taken care of on
behalf of the epi by Secretary General Baum.

Secretary General's Report
(Summary)
covering November 2002 — April 2003

W. Baum (DE)

1. The secretariat was involved in the organizing of the
.International Forum on the protection of Com-
puter-related & Business model inventions” Nov. 21,
22 2002 for which epi made a financial contribu-
tion.

2. The secretariat could settle a simplified agreement
with Carl Heymanns-Verlag about the printing of
epi Information. Compared with the contract in
force, we could reach an overall cost-reduction of
about 5 000 € per year.

3. The Secretary General attended a meeting of EPO-
Management and Members of the Board on
31.03.2003.

On request of the Secretary General one topic of the
agenda was the short coming in the exchange of
data with the epi with respect to the list of rep-
resentatives. From EPI-side it was communicated
that there has been a lot of trouble because of the
late or incorrect transferring of data about the
EPI-members. The EPO agreed to improve the situ-
ation by weekly update information to the epi-sec-

retariat. Furthermore the EPO indicated that there

are good chances that revision activities of the

relevant software will be finished in 2004; Then

the secretariat might have the chance to get an

online access to the interesting data of the EPI-

members.

4. Domain names ,European Patent Attorney” and

Lepi”

As announced with the last report we made a

registration with Deutsche Telecom for the follow-

ing domain names: , european-patent-attorney.net
european-patent-attorney.org
european-patent-attorney.info
epi-online.org and
epi-online.info.”

A direct link from the said domain names to our

internet home page is installed.

5. Future Council meetings will take place as follows:

17" — 18™ May 2004 in Copenhagen,

25™ - 26™ October 2004 in Lisbon,

9t — 10" May 2005 in Austria or Hungary.
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Treasurer's Report

P. Kelly (IE)

The audit of the accounts to December 31, 2002 has
been completed. The accounts to December 31, 2002
show a surplus of income over expenditure of € 22045.
This has been achieved by virtue of a higher than budget
income of € 42850 coupled with a saving on expendi-
ture on budget of € 60316. The net position on sub-
scription income was an increase over budget of €
27634 while income from investments also showed an
increase over budget of € 8790.

On the expenditure side, Council should note that while
the cost of Council Meetings was over budget, the aggre-
gate costs for meetings, including Council, Board and Com-
mittee Meetings was marginally under budget. The cost of
administering the Secretariat was € 25106 under budget.

In relation to our investments and cash holdings at the
end of our financial year, the total was € 1,702,157. This
reflects cover for the year end liabilities and the reserves
at 1.5 times annual expenditure. Expenditure this year
exceeded 1 million Euro for the first time.

epi Balance Statement on 31st December 2002

Assets
previous year
(thousand)
€ €
A. Fixed assets
I.  Tangible assets
Office machines and equipment -,51 —
Il.  Financial assets
Securities portfolio 1.416.683,40 1.071
B. Receivables
|. Others current assets 118.092,49 57
Il.  Bank & Cash (incl. money deposits) 285.473,92 578
1.820.250,32 1.706
Liabilities
previous year
(thousand)
€ €
A. Net assets
as of 01.01.2002 1.545.922,86 1.399
results for the year 22.045,13 147
as of 31.12.2002 1.567.967,99 1.546
B. Debts
I. Provisions 38.300,00 30
Il Liabilities
Bank loans - - 13
1. Deliveries and services 17.922,88 4
2. Others 196.059,45 113
213.982,33 130

1.820.250,32 1.706
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epi Expenses and Income 2002
Shortfall in Surplus of
receipts receipts
Surplus of Shortfall in
expenditure expenditure
Budget 2001 Actual 2001 Budget 2002 Actual 2002 2002 2002
€ € € € € €
I. Receipts/Income
1. from Members
a. Subscriptions 951.002,90 961.228,74 937.500, — 1.032.700, - - - 95.200, —,
b. Abandonment of unpaid /. 20.451,68 33.710,79 | ./.  21.000- |./. 88.566,04 67.566,04 -, -
subscriptions
2. Interests 61.355,03 77.555,69 56.000, - 53.673,75 2.326,25 - -
3. CPE-Seminars - - 27.046,33 31.000, - 33.754,02 - - 2.754,02
4. Others 20.451,68 39.255, - 33.000, — 47.787, - - = 14.787,49
1.012.357,93 1.071.374,97 1.036.500, — 1.079.349,22 |./. 69.892,29 112.741,51
1. Expenses
1. Meetings
Council 204.516,75 206.358,01 205.000, - 239.660,37 34.660,37 - -
Board 35.790,43 35.716,29 43.000, - 38.241,23 - - 4.758,77
Committees 144.695,60 112.511,14 146.000, - 112.731,43 - - 33.268,57
Delegates & Others 56.242,11 35.403,19 43.500, - 33.534,72 - - 9.965,28
2. Special performances
epi Information 57.264,69 51.810,92 62.000, — 55.412,95 - = 6.587,05
By-Laws & non-foreseeable 12.271,01 815,50 2.500, - - - - = 2.500, -
ECC-Letter 1.022,58 2.827,92 - - - - - - - -
Promotional activities
(incl. epi-Brochure) 16.872,63 6.785,46 49.000, - 68.391,52 19.391,52 - -
CPE-Seminars 2.556,46 12.189,03 33.000, - 7.664,25 - = 25.335,75
Examination Committee Dinner 7.669,38 2.443,76 7.000, — 1.359,80 - - 5.640,20
3. President (+ Vice President) 30.677,51 25.034,90 31.000, - 25.125,07 - - 5.874,93
4. Treasurer and Treasury
Treasurer and Deputy 6.646,79 4.387,11 6.700, - 7.043,35 343,35 - =
Bookkeeping / Audit 12.782,30 11.523,34 12.700, — 15.843,65 3.143,65 -, -
Bank charges 8.180,67 8.767,81 8.100, — 8.019,54 - = 80,46
5. Secretariat
Expenditure on personnel 265.871,78 254.305,32 284.500, - 272.778,24 - - 11.721,76
Expenditure on materials
Rent 81.295,41 73.533,74 81.300, — 82.615,35 1.315,35 -, -
Phone, Fax, e-mail 7.158,09 5.565,82 7.700, - 8.539,72 839,72 -, -
Postage 30.677,51 23.973,18 33.000, - 26.464,46 - = 6.535,54
Copy, print 15.338,76 14.981,32 20.000, - 10.380,21 - - 9.619,79
Office supplies/Representation 15.338,76 10.574,80 10.000, - 12.067,26 2.067,26 - =
Maintenance/Repair 3.067,75 7.190,15 3.000, - 6.725,18 3.725,18 - -
Insurances 511,29 872,98 520, - 933, - 413, - - -
Secretary General and 2.556,46 3.149,38 2.600, — 1.352,04 - 1.247,96
Deputy
Travel personnel 1.022,58 494,48 1.000, — 746,56 - = 253,44
Training 1.533,88 255,65 1.000, - 410,80 - - 589,20
Acquisitions
Office machines
incl. Soft-/Hardware 10.225,84 7.055,68 21.000, - 20.002,74 - - 997,26
Office equipment 6.135,50 802,73 2.500, - - = - - 2.500, -
6. Extraordinary expenses - = 3.060, - - = 1.260,65 1.260,65 - =
1.037.922,52 924.389,61 1.117.620, - 1.057.340,89 67.160,05 127.475,96
ll.  Surplus of receipts/ /. 25.564,59 146.985,36 |./. 81.120, - 22.045,13 Surplus: 103.165,13
expenses
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Report of the Committee on Biotechnological Inventions

A. De Clercq (BE)

Chairman

Meeting November 12, 2002

The Committee met on the 12" of November 2002 at
the epi Secretariat and elected:

Chairperson Ann de Clercq (BE)

Deputy Chairman Chris Mercer (GB)
Secretary/Liaison Simon Wright (GB)

At this meeting the Committee discussed new Rules
23b-j, which are to replace, Rules 23b-e, 27a, 28 and 28a
and is preparing its comments for EPPC regarding the
changes to Rule 23.

It was further regretted that in the Appeal of the
Decision of the Opposition Division dated June 20, 2001
in the ICOS case, published in the Official Journal of June
2002, the patentee unfortunately did not file the
grounds, and the appeal consequently dismissed. The
members of the Committee are requested to report on
any similar cases suitable for appeal. It was also discussed
that the EPO seems to be applying the Rules on the
information they will accept on function of genes very
strongly. Some EPO Examiners also seem to be reques-
ting the exclusion of foetal cells/fembryonic cells.

These and other important points (such as unity of
invention, insertion of , isolated” for DNA sequences or
proteins, predicted function (Art. 83 EPC), incomplete
searches and handling of oral proceedings) were dis-
cussed and were found to be ideal for a further dis-
cussion with Directors of DG2 (see below).

The implementation situation of the EU Biotech Direc-
tive was discussed for the different countries. The coun-
tries which have implemented as of today are Denmark,
Spain, Finland, Greece, Ireland, and UK. In the other
countries specific problems exist in implementing the
Directive.

On the request of EPPC the Committee has also
discussed the EPO practice on diagnostic methods. The
viewpoint is that the proposed Guidelines are unclear
and that we want this question to be referred to the

Enlarged Board of Appeal. The Committee is preparing a
reply to EPPC.

The Committee is further preparing a paper on suffi-
ciency for the meeting with the Boards of Appeal which
has been postponed until June 2003.

Further the Committee discussed at its meeting the
public debate in different countries about biotechnology
patents and the issues about biodiversity and traditional
knowledge.

A further meeting of the Committee for 2003 still has
to be planned.

Meeting with DG2 Biotech Directors in Munich at
the EPO

The following points were discussed in a very construc-

tive meeting with DG2 biotech Directors on the 24" of

March 2003:

1. ICOS case

2. Embryonic stem cells

3. Insertion of ,isolated” for DNA sequences or pro-
teins

4. Predicted function — Art. 83

5. Unity of invention (and creeping examination at the
Search Stage)

6. Incomplete searches

7. Summons applicants to Oral Proceedings at an
earlier stage during examination.

Present:

—  for DG2: Mrs. Yeats, Mrs. Lonati, Mr. Gugerell, Mr.
Hermann, Mr. Isert

— for epi Biotech Committee: Chris Mercer (GB),
Simon Wright (GB), Bo Hammer Jensen (DK),
Gunther Keller (DE), Lars Hoglund (SE) and Ann
De Clercq (BE)

It was further agreed that this type of meeting could be

repeated on a yearly basis.

Corrigendum

An error occurred in Mr. Atkinson's article ,Mr. Plougmann's Penguins”, published in the issue 1/2003.
Mr. Ole Plougmann passed away on November 8, 2001, not 2002 as erroneously indicated.
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Report of the Disciplinary Committee

G. Leherte (BE)

Chairman

Chairman report to the Council (5" of May 2003)

The disciplinary committee had a meeting in Brussels
on the 28™ of November 2002 and elected

Mr. G. LEHERTE as chairman

Mr. G. KELLER as secretary

Mr. J. DE VRIES as deputy chairman

Mr. V. GIL-VEGA as deputy secretary.

Proposals to re-actualise the functioning of the com-
mittee were discussed.

Mr. G. Leherte and Mr. S. Ottevangers (past chairman)
met on the 19™ February 2003 in Scheveningen for
handover of files and experience.

No disciplinary cases are outstanding from the pre-
vious year(s); four disciplinary chambers were designated
to consider new complaints registered in 2003.

The chairman and the secretary met at the epi-secre-
tariat on the 28™ of March; Mrs. Della Bella was re-
appointed Registrar of the Disciplinary Committee; the
mutual roles of the registrar, the secretary and the chair-
man were briefly discussed; pending matters were
reviewed and co-ordinates of committee members were
updated;

Further to an action decided at the Council meeting in
Stratford-upon-Avon, the chairman of the committee

had a meeting with Mrs. Dybdahl on the 28" of March,
in order to consider the possibility of a revision of the
Disciplinary Rules to give the Disciplinary Committee the
power to delete members from the list.

Following this initiative, the president of epi and Mrs.
Dybdahl agreed to install a working group consisting of
the chairman of the Disciplinary Committee and Mrs.
Dybdahl (with additional, possibly external support as
necessary), to carry out a complete revision of the
Disciplinary Rules.

A meeting of the Disciplinary Committee is being
organised for early June 2003 in Munich (at the epi-
secretariat), mainly to discuss the ,scope of compet-
ence” of the committee :

— should the role of the epi Disciplinary Committee be
limited to tasks in respect of EP-patents or broa-
dened to any IP task specifically entrusted to an epi
member?

— should the question whether or not other legal or
Jinstitutional” routes for complaints exist in specific
member countries, play a role in this context?

Input from the epi-members to the members of the
Disciplinary Committee would be appreciated.

Report of the European Patent Practice Committee (EPPC)

A. Casalonga (FR)

Chairman

The EPPC met on 12 November 2002 in Munich and
studied the following items.

I. 33" SACEPO meeting of 27-28 June 2002 in
Munich

During this meeting, the status of the Community Patent
was examined as well as the new draft for EPLP prepared
by the EPO. Also discussed were the EC Directive on
patentability of computer-implemented inventions and
the proposed draft for the new Rules of procedure of the
Boards of Appeal.

Il. 19th Committee on Patent Law meeting of 15-18
October 2002 in Munich

This meeting was principally devoted to the study of the
draft Implementing Regulations for the EPC 2000.

Also discussed were the Rules of Procedure for the
Boards of Appeal and the Enlarged Board of Appeal.

lll. Questions 151/152: Backlog search reports/
backlog in examination

The EPPC discussed the paper prepared by the EPO on
»Mastering the Workload”.
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A draft position paper was prepared and communi-
cated to the epi Board for dissemination.

IV. EPLP draft No. 4

The EPPC having already prepared a paper on the EPLP,
which was approved by the epi Council, it was only

Annex 1

suggested to further amend this paper by including the
possibility for the EU Community to join the EPC so that
the EPLP Courts would have jurisdiction on future Com-
munity patents.

This amendment was made and sent to the epi Board
for dissemination.

November 2002

epi position paper on the proposed directive
on patentability of computer-implemented inventions
(Abstract)

The epi is of the opinion that the conditions for pro-
tection of computer-implemented inventions by patent
should follow the jurisprudence of the Boards of Appeal
of the EPO initially defined in the VICOM decision and
more recently confirmed and precised in decisions
T935/97 (IBM) and T769/92 (Sohei).

According to the latest position taken by the EPO, the
technical character of an invention is established by
demonstrating a technical effect which needs not to
be novel or non-obvious. This technical effect must be
beyond the normal interaction between a program and
the computer hardware (and is thus also called a further
technical effect).

The requirement for inventive step is satisfied if the
claim as a whole is found non-obvious when all features
of the claim are considered, including the non-technical
features that contribute to the technical effect.

The technical effect requires in most cases the knowl-
edge of the art and can best be assessed during the
analysis of the inventive step (this is now reflected in the
new EPO Guidelines).

According to another approach which seems to be
reflected in the proposed Directive, the technical char-
acter of the invention is established by demons